ORDINANCE NO. 872

AN ORDINANCE CONCERNING REAL PROPERTY COMPENSATION;
ADOPTING PROCEDURES FOR PROCESSING CLAIMS TO BE
INCLUDED IN STAYTON MUNICIPAL CODE (SMC) TITLE 3,
CHAPTER 3.08; AND DECLARING AN EMERGENCY.

RECITALS:

WHEREAS, statewide Ballot Measure 37 adding to ORS Ch. 197 was voted into law
November 2, 2004, to become effective December 2, 2004; and,

WHEREAS, it is appropriate that the City of Stayton establish as part of the SMC Title
3, Chapter 3.08, “Private Property Subject to Regulation,” which shall establish a prompt, open,
thorough and consistent process that enables property owners an adequate and fair opportunity to
present certain property claim(s) to the City, while allowing the City to preserve and protect
limited public funds, and establishes a procedure for recording the City’s decision; and,

WHEREAS, it is appropriate that an emergency be declared as with the passage of
Ballot Measure 37 at the General Election on November 2, 2004, its effective date is 30 days
thereafter.

NOW, THEREFORE, THE CITY OF STAYTON DOES HEREBY ORDAIN AS
FOLLOWS:

The following provisions are hereby added to SMC Title 3, Chapter 3.08:

Section 1. - Purpose. This Chapter is intended to implement the provisions added to Chapter
197 of Oregon Revised Statutes by Ballot Measure 37 (November 2, 2004). These provisions
establish a prompt, open, thorough and consistent process that enables property owners an
adequate and fair opportunity to present claims, while at the same time allowing the City to
review the claim and make an appropriate determination of its validity and what remedy might
be available; establishes a record for the City’s administration of its land use program in the
future; and, collects sufficient information to be capable of judicial review. Adoption of this
Chapter is authorized by Ballot Measure 37, Section 7.

Section 2 — Definitions. As used in this Chapter, the following words and phrases mean:
City Administrator. The City Administrator of the City of Stayton, or designee.
Claim. Any claim filed under the provisions of this Chapter.

Claimant. The property owner making a claim under this Chapter, or their designee, so long as
written authorization is provided to the City by the property owner for the designee to represent
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the property owner in making a claim.
Exempt Land Use Regulation. A land use regulation that:

(a) Restricts or prohibits activities commonly and historically recognized as public
nuisances under common law;

(b) Restricts or prohibits activities for the protection of public health and safety, such as
fire and building codes, health and sanitation regulations, solid or hazardous waste regulations,
pollution control regulations, wetlands and floodplain regulations, grading and fill regulations,
landslide hazard regulations, and street regulations, wireless communication facility siting
regulations, tree preservation Ordinances, sign code, setback and fencing regulations and natural
resource regulations to the extent these enumerated regulations and others which are similar, to
the extent they are determined necessary for fire and safety reasons;

(c) Is required in order to comply with federal law;

(d) Restricts or prohibits the use of property for the purpose of selling pornography or
performing nude dancing;

(e) Was enacted prior to the date of acquisition of the property by the owner or a family
member of the owner who owned the subject property prior to acquisition or inheritance by the
owner, whichever occurred first; or

(f) Imposes any development fee or systems development charge for construction, parks,
sewer or water. This exemption does not apply to any such fee that is imposed as a result of any
transportation Ordinance.

Family Member. Includes the wife, husband, son, daughter, mother, father, brother, brother-in-
law, sister, sister-in-law, son-in-law, daughter-in-law, mother-in-law, father-in-law, aunt, uncle,
niece, nephew, stepparent, stepchild, grandparent, or grandchild of the owner of the property, an

estate of any of the foregoing family members, or a legal entity owned by any one or
combination of these family members or the owner of the property.

Land Use Regulation. Includes:
(a) Any statute regulating the use of land or any interest therein;

(b) Administrative rules and goals of the Land Conservation and Development
Commission;

(¢) Local government comprehensive plans, zoning ordinances, land division ordinances,
and transportation ordinances;
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(d) Statutes and administrative rules regulating farming and forest practices as applicable
to lands in the City;

(e) Any intergovernmental agreement or urban growth boundary agreement that affects
the use of land.

Owner. The present owner of the property, or any interest therein.

Valid Claim. A claim submitted by the owner of real property that is subject to a land use
regulation adopted or enforced by the City that restricts the use of the private real property in a
manner that reduces the fair market value of the real property as determined by the City pursuant
to the terms of this Chapter.

Section 3 — Claim Filing Procedures.

(1) A person seeking to file a claim under this Chapter must be the present owner of the property
that is the subject of the claim at the time the claim is submitted. The claim shall be filed with the
City Administrator’s office, or another City office if so designated by the City Administrator.

(2) A claim shall include a completed claim form, which will be provided by the City, together
with the following additional information:

(a) The name(s), address(es) and telephone number(s) of all owners, and anyone with any
interest in the property, including lien holders, trustees, renters, lessees or easement holders, and
a description of the ownership interest of each;

(b) The address, tax lot, and legal description of the real property that is the subject of the
claim, together with a title report issued by a title company no more than 30 days prior to the
submission of the claim that reflects the ownership interest in the property, or other
documentation reflecting sole ownership of the property by the claimant, and the date the
property was acquired by the present owner;

(c) The specific current land use regulation(s) cited by reference to the Stayton
Development Code number, that Claimant alleges restricts the use of the real property and
allegedly causes a reduction in the fair market value of the subject property;

(d) The claimant shall specify the remedy sought. Claimant may specify alternative
remedies. In the event the claimant is seeking just compensation, the amount of the claim, based
on the alleged reduction in value of the real property shall be supported by an appraisal by an
appraiser licensed by the State of Oregon establishing the reduction in the fair market value of
the property as of the date of the claim;

(e) Copies of any leases or Covenants, Conditions and Restrictions (CCR’s) applicable to
the real property, if any, that impose restrictions on the use of the property, or which would
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affect its valuation;

(f) Identification of the particular use that is proposed for the real property and proof that
the requested use was allowed as proposed at the time the owner acquired the real property.
Where necessary, the City may require a site plan, elevation drawings, or other detailed
description of the proposed use in order to determine the validity of the claim;

(g) State that any and all claims under this Chapter are included in this claim, or that if
overlapping claims for the same property with other governmental entities (such as the state)
exist, that they are being filed with the appropriate entity contemporaneously with the claim filed
with the City. Where there are more than one claim filed on a single tract of land, the City shall
have the right to consolidate those claims for determination;

(h) Evidence the City has enforced current land use regulations against claimant’s real
property in such a way as to restrict the use of that real property with the effect of reducing the
fair market value of that real property. In the determination of fair market value, market
conditions shall be taken into account, and shall be valued as of the date of acquisition by the
present owner thereof. A claim shall be considered ripe for submission when a claimant
produces evidence of a land use decision that denies or conditions an approval for a use on the
subject property, or citation or denial of building permit or other approval that meets the test of
this Chapter for validity of a claim. The simple existence of a current land use regulation,
without some affirmative enforcement thereof by the City, is not sufficient to satisfy this
application requirement;

(i) A list of names of property owners, certified by either a title company or the Marion
County Assessor, or all current owners of record of all properties that lie within 300 feet of the
perimeter boundary of the real property subject to the claim;

() A narrative statement from the claimant or designee which provides information about
the history of the property and its ownership as well as explanation and justification for why the
claim is valid, and stating precisely what remedy is being requested from the City. The narrative
should include as much detail as possible about the use that is proposed, which is restricted and
devalued by present land use regulations;

(k) A list of any and all overlay or special Ordinances (such as landslide hazards,
floodplain, wetlands, etc) that apply to the subject property, as well as any special designations
that may apply to the subject property (such as downtown, historic district, LID, etc.). If the
proposed use includes any development or activity that would otherwise be excluded from this
Chapter, that exclusion should be specified by the claimant;

(1) Copies of any prior land use decisions or land use or building permits issued for or
relating to the subject property;

(m) Signatures of all owners or those claiming ownership in the real property over which
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the claim is being made; and

(n) A deposit for costs in the amount of $500, or such other amount determined by the
City Administrator, and which is administered, billed and collected as provided for in this

Ordinance.

(3) No period of time relative to the filing of a claim shall be considered to have accrued until
such time as the City has reviewed the Claim and submission requirements and deemed them to
have been complete. Notwithstanding a claimant’s failure to provide all of the information
required herein, the City may review and act on a claim that has not been deemed complete if it
appears to the City in its sole discretion that no further information will be provided.

(4) The burden of proof of the validity of a claim lies with the claimant. The burden of
presenting sufficient evidence for which the City can legitimately apply the provisions of this
Chapter also lies with the claimant.

Section 4 — City Administrator Investigation and Recommendation.

(1) Following an investigation of a claim, the City Administrator or designee shall forward a
recommendation to the City council that the claim be:

(a) Denied as not being a valid claim under this Chapter;
(b) Investigated further to ascertain validity or appropriate remedy;

(c) Declared valid, and thereafter to recommend whether the remedy requested is
appropriate, or whether some alternative remedy allowed by this Chapter is appropriate. In the
event of a recommendation for compensation, the amount therefore and the basis upon which
said recommendation valuation was arrived at. In the event of a recommendation for waiver or
modification of the restrictive the land use regulation, the details of the scope and extent of the
waiver or modification shall be set forth; or

(2) The City Administrator’s recommendation shall be issued within 30 days of the date the
claim is deemed to be complete. The recommendation shall be forwarded to the claimant and to
the City Council, and a hearing as hereinafter provided for shall be conducted.

Section 5 -- City Council Public Hearing. The City Council shall conduct a public hearing
before taking final action on a recommendation from the City Administrator. Notice of the
public hearing shall be provided to the claimant, to owners and occupants of property within 300
feet of the perimeter of the subject property, neighborhood groups or community organizations
officially recognized by the City Council whose boundaries include the subject property, and to
any other person or entity that makes written request notice of hearing. The normal council rules
for the conduct of public hearings shall apply to hearings held under this Chapter.
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Section 6 — City Council Action on Claim.

(1) Upon conclusion of the public hearing, and prior to the expiration of 180 days from the date
the claim was deemed complete, the City Council shall:

(a) Deny the demand based on, but not limited to, any one or more of the following
findings and conclusions:

1. The land use regulation does not restrict the use of the private real property;

2. The fair market value of the property is not reduced by the enactment,
enforcement or application of the land use regulation;

3. The demand was not timely filed;

4. The owner failed to comply with the requirements for making a demand as set
forth in this article;

5. The owner is not the present property owner, or the property was not owned by
a family member if that is required for compensation, or was not the property owner at the time
the land use regulation was enacted, enforced or applied;

6. The land use regulation is an exempt regulation as defined in this Chapter;
7. The land use regulation in question is not an enactment of the City;

8. The City has not taken final action to enact, enforce or apply the land use
regulation to the property;

9. The owner is not entitled to compensation under this Chapter, for a reason other
than those provided herein; or

(b) Adopt a Resolution with findings therein that supports a determination that the claim
is valid, and determines the appropriate remedy for the claim. The City Council may direct that
the claimant be compensated in an amount set forth in the Resolution for the reduction in value
of the property as provided for herein, or the City Council may direct the removal or
modification to the challenged land use regulation as it relates to the subject property.

(2) The City Council’s decision as to the validity of the claim shall be based on the provisions of
Ballot Measure 37 and as implemented through this Chapter.

(3) The City Council’s decision as to the remedy to provide in the event of a valid claim being
established shall be based on whether the public interest would be better served by compensating
the owner or by removing or modifying the challenged land use regulation with respect to the
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subject property; the availability of funds; the request of the claimant; testimony and evidence
presented during the public hearing; and the recommendation of the City Administrator.

(4) If the City Council removes or modifies the challenged land use regulation, it may, at its
discretion, put back into effect with respect to the subject property, all of the land use regulations
in effect at the time the claimant acquired the property.

(5) The City Council shall have the right to condition any grant of waiver or modification of land
use regulations for any purpose which protects the health, safety and welfare of the public. Any
condition so imposed must be clear and concise and related directly to the claim and the use
being proposed therein. Failure to comply with any condition of approval is grounds for
revocation of the approval of the claim, grounds for recovering any compensation paid and
grounds for revocation of any other action taken under this Chapter. All conditions, time limits
or other restrictions imposed with approval of a claim will bind all subsequent owners of the

subject property.

(6) A decision by the City Council to remove or modify a land use regulation shall result in the
proposed use allowed by the waiver or modification being thereafter considered a non-
conforming use under Oregon Revised Statutes, Oregon Administrative Rules, and the Stayton
Land Use Development Code. Upon grant of waiver or modification, the claimant shall cause
notice thereof by way of a “License” form provided by the City, to be recorded in the deed
records of the subject property so that all future owners thereof are put on notice of the non-
conforming use status of the development on the subject property.

(7) Any waiver or modification of land use regulations granted pursuant to this Chapter shall be
exercised within six (6) years of the grant of waiver or modification. Any waiver or
modification not exercised within six (6) is automatically terminated and of no further force and

effect.

(8) No waiver or modification of land use regulations granted pursuant to this Chapter shall be
transferred to any third party. Any transfer of the rights granted by the City shall result in the
automatic termination of the waiver or modification grant.

Section 7 — Processing Fee/Deposit Required.

(1) The City shall maintain a record of the City’s costs in processing a claim, including the costs
of obtaining information required herein which a property owner does not provide to the City.
At such time as the deposit is exhausted, the City Administrator may require an additional
deposit in an amount deemed sufficient to complete City action on the claim. Following final
action by the City on the claim, the City Administrator shall send to the property owner a final
bill showing the total actual costs, including staff and legal costs, that the City incurred in
reviewing and acting on the claim, together with the deposits posted, and either refund or bill the

balance as dictated by the deposit ledger.
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(2) If the property owner owes an amount to the City as calculated in Section 7(1) hereof, and
does not pay the amount due within 30 days, then the City shall pursue collection, including
filing a lien on the property. The City shall be entitled to costs of collection, including attorney
fees, costs and disbursements incurred in collection.

Section 8 - Appellate Rights. Any decision under this Chapter is not a land use decision, and
none of the formalities required of land use decisions by statue, rule or local Ordinance are
necessary. Appeal of any final decision of the City made hereunder shall not be to the Oregon
Land Use Board of Appeals, but to Marion County Circuit Court.

Section 9 - Record Keeping. The City shall keep a central record of all claims made hereunder
and the disposition thereof. Specific notation shall be made on the comprehensive plan and zone
maps of the existence and extent of any waiver or modification granted under this Chapter. The
City shall provide basic information on the filing and disposition of all claims at any central
repository established by the Department of Land Conservation and Development.

Section 10 - Interpretation/No Third Party Causes of Action are Established. For all claims
filed, the applicable state law is Oregon. Any demand that has not been processed completely
under this Chapter shall be subject to any such amendments, modifications, clarifications or
other actions taken at the state level and this Chapter shall be read in a manner so as not to
conflict with such amendments, modifications, clarifications or other actions taken at the state
level. This Chapter is adopted solely to address demands filed under the authority of those
provisions of Oregon Revised Statutes Chapter 197 added or made a part of said Chapter by
Ballot Measure 37, passed November 2, 2004. This Chapter is not intended to create any cause
of action in any third party against either the City or the claimant on account of the issuance of
any remedy to any claim determined to be valid hereunder. This extends to neighbors, security
interest holders, special interest groups or any other person or entity with an interest in the
outcome of any claim.

Section 11 - Tax Assessment. In the event a claim is determined to be valid, and the remedy
granted is waiver or modification of a land use regulation, the Marion County Tax Assessor shall
be notified of the change in use.

Section 12 - Emergency Clause. Due to the passage of Measure 37 at the General Election on
November 2, 2004, with an effective date 30 days thereafter, the City Council declares it is
necessary for the preservation of the public health, welfare and safety for this Ordinance to
become effective on December 2, 2004, when Ballot Measure 37 takes effect. Therefore, this
Ordinance shall become effective on December 2, 2004 upon its passage by the City Council and
approval by the Mayor.

Section 13 - Severance Clause. If any phrase, clause, or other part or parts of this Ordinance
are found to be invalid by a court of competent jurisdiction, the remaining phrases, clauses and
other part or parts shall remain in full force and effect.
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ADOPTED BY THE STAYTON CITY ,COUNCIL this 22" day of November, 2004, and
approved and signed by the Mayor this 2 % day of November, 2004.

CITY OF STAYTON

\I) "7/@/
Signed November /"5 , 2004 By:./f)J?.‘L,/) CQC :

Gerry A./ Apoud, Mayor
/

Signed November 2.3 , 2004 ATTEST: ////[// 7////1’/4/4//

Chris Childs, City Administrator

APPROVED AS TO FORM:

David A, Rhoten, City Attorney
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